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Personal Injury, Negligence and COP
Lawyers Need to Understand Special
Educational Needs (SEN) - Ed Duff, Boyes
Turner

12/01/15. On 1 September 2014, the most significant change in special educational
needs (SEN) law for 30 years took effect due to the Children and Families Act 2014.
¥ This has increased the scope of support for children and young people. It means
B that PI, Negligence and Court of Protection lawyers who work with children with
learning difficulties will have to understand and work with SEN lawyers.

The law

A person is likely to have SEN if they have a greater difficulty in learning as compared to their peers.
Examples range from dyslexia to cerebral palsy and acquired brain injuries. SEN, as with any disability
or impairment, can be developed during a person’s life following a traumatic accident or mistreatment.

Before 1 September 2014, support for children with special educational needs was provided through a
staggered approach so that children were given increasing support with increasing need. The most
severe were supported with a Statement of SEN. Roughly 20% of all children have SEN whereas only
2% of all children have a Statement.

The Statement of SEN is now being replaced, slowly, with Education, Health and Care Plans (EHCP).
These provide support for the education, health and social care needs which result from the child’s
special educational needs. They can last until the child / young person reaches 25. The document is
legally binding so that the provision within it must be made available and funded by the local authority
and/or health services.

It is important to note that if the support is in an EHCP, there is no means assessment to decide
funding. The only question is whether the support is necessary to provide for the child to help them
achieve their ‘best possible outcomes’.

Relevance to Personal Injury lawyers

Children are not immune to traumatic accidents which result in the development of a disability or
impairment. Any physical or mental impairment which results in difficulty accessing learning could well
be SEN.

When valuing a claim, it will be necessary to consider the educational implications of the injury and
what entitlement the young person has to support. It will be likely that you have received reports that
comment on future educational difficulties that the child may well have. These should be looked at
closely for quantum as well as future needs. It will be important to understand that costs very probably
will be needed to cover future expert assessments, and even litigation.

The content of Orders and settlements will also be highly important. Depending on liability, Orders and
settlements may seek to restrict a child’s ability to access public services. You will need to carefully
assess to what extent your Order or settlement does this and the likely financial implications.

Relevance to clinical / medical negligence lawyers
A child with a brain injury, whether acquired at birth or during childhood, is likely to have SEN.

When valuing a claim, you will be considering the impact that the acquired brain injury will have on the
child’s life. To do this, it is likely you have already received advice about SEN, albeit in a form targeted
at the negligence proceedings. At this stage, it is crucial not to forget that the child can seek the

additional support of an EHCP and may need to seek specialist advice in order to secure that support.

Lawyers need to be aware of the new rules, the support that can be obtained and the process for doing
s0, including costs of challenging this at Tribunal. This will be particularly important when putting
together a schedule of loss and agreeing any Order which limits your client’s ability to access further
services to support their needs.

As with Personal Injury claims, Negligence lawyers will need to pay particular regard to the wording of
Orders, or settlements. It is likely that these will contain restrictions to the child or young person’s
ability to access public service. The impact and implications of these Orders and settlements need to
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be fully understood.
Relevance to Deputies

Deputies will need to be aware of what support is available via the EHCP, rather than using the child’s
fund.

Over the next 3 'z years, children with Statements will transition to EHCPs. The transition is a golden
opportunity to update the support, obtain reassessments and correct any deficiencies. Local authorities
are currently struggling with the process of transition and are cutting corners. If a child you are acting
for is going through transition, you need to be on top of it immediately.

The issue of capacity has been brought to the fore. At 16, children’s wishes and feelings will take
primacy over their parents, unless they lack capacity. This may well lead to local authorities looking to
Deputies for advice. It may also mean that litigation about children’s capacity become more common
as parents and/or children challenge decisions taken by the local authority about capacity.

The EHCP can also carry with it a “Personal Budget”. This gives a monetary figure to the support
within the EHCP. Deputies may be expected to advise on, administer and control these budgets as
part of their role.

Conclusion

The Children and Families Act 2014 introduces a system of support a young person’s education,
health and social needs from birth to 25 years through an EHCP. This combines the duties and
obligations of three very separate departments.

The areas are complex, especially when introduced with the background of personal injury or
negligence litigation and deputyship. However, for any of us to provide a full service to clients,
understanding one another’s practices and seeking advice where appropriate is absolutely necessary.

Ed Duff, Solicitor
Boyes Turner
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Back to Basics: Should Credit Hire
be Stripped? - Gary Herring -
Horwich Farrelly Solicitors

~R9% 11/09/14. In Dimond v Lovell the
= House of Lords made it all seem
so simple. In a case where the
claimant sought hire charges in
= the princely sum of £346.63, it
was held that ...

Out of ‘Control’? Credit Hire and
CPR Part 31 - Gary Herring, Horwich
Farrelly Solicitors

10/04/14. Disputes relating to
disclosure remain an enduring
feature of credit hire litigation
and, largely to the
understandable annoyance of the
judiciary, are the source of mu...

Credit Hire and Storage Fraud -
Andrew Mckie, Clerksroom

17/03/14. Chapter 6 of 'RTA
Allegations of Fraud in a Post-
Jackson Era: The Handbook' by
Andrew Mckie. Credit hire and
storage claims are proving some
of the most difficult ...

Opoku v Tintas - Melanie Mooney,
Keoghs

09/12/13. In handling credit hire
claims it is always preferable to
focus on obtaining clarity for

" issues where there is a degree of
uncertainty for all parties dealing
with the ...

Too Little, Too Late: Robertson v
Dixon (In the Milton Keynes CC 19th
April 2013) - Max Withington,
Horwich Farrelly

28/11/13. The issue of
enforceability of a hire agreement
is often at the heart of credit hire
disputes. It is perhaps a little
surprising just how many credit
hire agreements we...

Editorial: Challenging Period of Hire
- Aidan Ellis, Temple Garden
Chambers

20/11/13. Defendant Insurers
have long been concerned that
the duration of hire in some credit
hire cases is unreasonable. But
they have often been frustrated in
their attempts t...

More:

Editorial: Opoku v Tintas: Court of Appeal on
Period of Hire - Aidan Ellis, Temple Garden
Chambers

The Sharp End of Employers’ Liability — Breach
and Causation Under the Personal Protective
Equipment Regulations 1992 - Andrew Roy, 12
King’s Bench Walk

Credit Hire: Enforceability Update - Gary Herring,
Keoghs LLP

British Victims of Terrorism Abroad: a Fair
Regime Introduced - Jill Greenfield, Field Fisher
Waterhouse LLP

Credit Hire One Year After Bent - Gary Herring,
Keoghs LLP

Pleading Mitigation in Credit Hire - Craig
Budsworth, Glaisyers Solicitors LLP
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Untangling Complex Presentations:
Physical Conditions Which ‘Mimic’
Psychological Symptoms - Dr Jon
Willows & Josh Williams
10/01/15. The accurate and
reliable assessment of the
breadth, severity and duration of
! psychological symptoms is
‘ central to psychological medico-
legal enquiry. Within this conte...

European Group for Legal Expertise
- Barry Turner, University of Lincoln
2 06/01/14. On the 9th July 2014 a

= — project was undertaken by

= members of the European

A Judiciary, Lawyers, Expert
M. = Witnesses and Legal Academics

to reach a European consensus
on ...

The Bond Solon Annual Expert
Witness Survey - Mark Solon, Bond
Solon

19/12/14. Expert witnesses say
W they are being put under

= pressure to change their reports,
“ according to the latest Bond
s Solon Annual Expert Witness
Survey. In a survey of 186...

Detection of Deliberate Deception in

Medico-Legal Assessment - Dr Karen

Addy Consultant Clinical

Psychologist / Neuropsychologist
11/12/14. A key part of the

/ ey ‘ medico legal process involves

the expert's assessment of if the
6 individual presented before them
is telling a true and accurate

account of their diffi...

Challenges for 2015 for Experts -
Hugh Koch and Hayley McCann

27/11/14. Review of
\ ‘Psychological Assessment of
. Symptom and Performance
a Validity, Response Bias and
e Malingering’. Bush S S,

Heilbronner R L and Ruff RM.
Psychology Injury and La...

How to Verify Details of What

Claimants Tell Us - Dr Hugh Koch

and Dr Caroline Formby

e 06/10/14. Review of Article:
Exploiting liars’ verbal strategies

Ii““-“"‘:o, by examining the verifiability of

o details — Nahari G, Vrij A and
Fisher R P — Legal and
Criminological Psychology...

More:

The Effectiveness of Brief-CBT for Post
Traumatic Stress Following Road Traffic
Accidents - Dr Claire Wilson

Post-Concussion Syndrome and the Role of The
Clinical Psychologist: Article Review - Dr Karen
Shannon, Clinical Psychologist & Dr Karen Addy,
Clinical Neuropsychologist

Treating Trauma Amongst People on the Autistic
Spectrum Disorder - Dr Laura Findlay, Clinical
Psychologist with Applied Psychology Solutions
& Dr Kathryn Newns, Clinical Psychologist with
Hugh Koch Associates

We're on the Right Road in Whiplash Journey -
Philip Waters, Your Legal Friend

Whiplash and Co, A Different Slant - Richard
Scott-Watson, RSW Medico Legal Ltd


http://www.pibriefupdate.com/content/law-journal-summaries/news-category-4/2634-post-concussion-syndrome-and-the-role-of-the-clinical-psychologist-article-review-dr-karen-shannon-clinical-psychologist-dr-karen-addy-clinical-neuropsychologist
http://www.pibriefupdate.com/content/law-journal-summaries/news-category-4/2834-european-group-for-legal-expertise-barry-turner-university-of-lincoln
http://www.pibriefupdate.com/content/law-journal-summaries/news-category-4/2784-challenges-for-2015-for-experts-hugh-koch-and-hayley-mccann
http://www.pibriefupdate.com/content/law-journal-summaries/news-category-4/2572-whiplash-and-co-a-different-slant-richard-scott-watson-rsw-medico-legal-ltd
http://www.pibriefupdate.com/content/law-journal-summaries/news-category-4/2665-the-effectiveness-of-brief-cbt-for-post-traumatic-stress-following-road-traffic-accidents-dr-claire-wilson
http://www.pibriefupdate.com/content/law-journal-summaries/news-category-4/2850-untangling-complex-presentations-physical-conditions-which-mimic-psychological-symptoms-dr-jon-willows-josh-williams
http://www.pibriefupdate.com/content/law-journal-summaries/news-category-4/2815-detection-of-deliberate-deception-in-medico-legal-assessment-dr-karen-addy-consultant-clinical-psychologist-neuropsychologist
http://www.pibriefupdate.com/content/law-journal-summaries/news-category-4/2589-we-re-on-the-right-road-in-whiplash-journey-philip-waters-your-legal-friend
http://www.pibriefupdate.com/content/law-journal-summaries/news-category-4/2708-how-to-verify-details-of-what-claimants-tell-us-dr-hugh-koch-and-dr-caroline-formby
http://www.pibriefupdate.com/content/law-journal-summaries/news-category-4/2593-treating-trauma-amongst-people-on-the-autistic-spectrum-disorder-dr-laura-findlay-clinical-psychologist-with-applied-psychology-solutions-dr-kathryn-newns-clinical-psychologist-with-hugh-koch-associates
http://www.pibriefupdate.com/content/law-journal-summaries/news-category-4/2817-the-bond-solon-annual-expert-witness-survey-mark-solon-bond-solon

The Relationship Between Perfectionism and
Rumination in PTSD - Dr Jenny McGillion
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